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I N  M A Y  1969, President Richard Nixon sent Con- 
gress the first message on obscenity ever directed by a President of 
the United States to the Congress of the United States. During the 
first session of the Ninety-first Congress over a hundred bills dealing 
with the subject of obscenity were introduced in both the House and 
Senate as part of Congress’ continuing effort to keep America pure. 
For the first time in our history, the chief executive of our country 
thought that “new measures . . , to crack down on . . . peddlers of 
obscenity” were so important that they justified a special message to 
Congress requesting specific legislation. His message requested these 
laws: “To make it a Federal crime to use the mails or other facilities 
of commerce to deliver to anyone under 18 years of age material 
dealing with a sexual subject in a manner unsuitable for young people, 
. . . to make it a Federal crime to use the mails, or other facilities of 
commerce, for the commercial exploitation of a prurient interest in 
sex through advertising,” and “to extend the existing law to enable 
a citizen to protect his home from any intrusion of sex-oriented ad- 
vertising regardless of whether or not a citizen has ever received such 
mailings.” He said further, concerning this third proposal, that “this 
new stronger measure would require mailers and potential mailers 
to respect the expressed wishes of those citizens who do not wish to 
have sex-oriented advertising sent into their homes. These citizens 
will put smut-mailers on notice simply by filing their directions with 
the designated postal authorities. To deliberately send such advertising 
to their homes could be an offense subject to both civil and criminal 
penalties.”1 
In this instance the President of the United States was definitely not 
attempting to lead congressional opinion or voiced desire. He was, 
rather, following it. As an indication of just how significant such items 
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seem to be to Congress, it might well be noted that on November 10, 
1969, Senator Mike Mansfield, (D. Mont.) majority leader, referred 
to three of the most pressing matters facing this country. These three 
were respectively drugs, crime, and obscenity. Through the years 
other congressmen have also indicated that to them the matter of 
dealing with so-called obscene literature is of prime importance- 
certainly more important in many respects than dealing with such 
comparatively minor matters as poverty, racism, and even misplaced 
national priorities. 
For over half a century after the country began, there was no law 
put on the books of the federal government by Congress concerning 
censorship. In 1842, a law was passed stating that “the importation 
of all indecent and obscene prints, paintings, lithographs, engravings, 
and transparencies is hereby prohibited.” It is clear that the law in 
no way concerned books, unless those books were collections of “in- 
decent and obscene prints, paintings”2 and so on. 
But in 1873, under the influence of Anthony Comstock and the then- 
prestigious and powerful New York Society for the Suppression of 
Vice, Congress passed its first omnibus anti-obscenity law. This law 
included sections barring importation of obscene material from abroad, 
outlawing distribution of obscene materials in federal territories, and 
making it a felony to send or receive such materials through the mails. 
Actually, a postal statute on obscenity, which was intended to keep 
lewd materials from the hands of soldiers in the field, was enacted in 
1865. The so-called “Comstock Act,” as it has come to’ be known, is 
still a part of the law as it stands in the United States Code, but the 
effect of this has been greatly diminished by various court decisions. 
Throughout the latter part of the nineteenth century and the early 
years of the twentieth century, Congress found little occasion to do 
more than touch up various sections of the Comstock Act and the 
postal statutes, as was felt to be necessary. But there was no real 
hassle in Congress about obscenity and pornography until the famous 
Smoot-Cutting set-to which took place in 1929. This was memorialized 
for all time, by Ogden Nash‘s poem about “Senator Smoot of Ut,” 
with its rousing refrain of “Smoot fights smut.” In more prosaic fashion, 
what actually happened was that Senator Reed Smoot (R., Utah) and 
Senator Bronson Cutting (D., New Mex.) had a prolonged debate in 
the Senate on the subject of a proposed section of the Smoot-Hawley 
tad3 bill of 1929. 
According to the original bill, section 305 stated the following: 
JULY, 1970 C6s 1 
ELI M.OBOLER 
Immoral articles-importation prohibited: (a )  prohibition of im- 
portation: All persons are prohibited from importing into the United 
States from any foreign country any book, pamphlet, paper, writing, 
advertisement, circular, print, picture, drawing, or other representa- 
tion, figure, or image on or of paper or other material, or any cast, 
instrument, or other article of an immoral nature, or any drug or 
medicine, or any article whatever for the prevention of conception 
or causing unlawful abortion, or any lottery ticket, or any printed 
paper that may be used as lottery tickets, or any advertisement of 
any lottery. No such articles, whether imported separately or con- 
tained in packages with other goods, should be admitted to entry; 
and all such articles, unless it appears to the satisfaction of the col- 
lector that the obscene articles contained in the package were in- 
closed without the knowledge or consent of the importer, owner, 
agent, or consignee, the entire contents of the package in which 
such articles are contained, shall be subject to seizure, forfeiture 
under the customs law.3 
The fine imposed upon any government officer who helped such 
items to be smuggled in was not more that $5,000 or imprisonment 
at hard labor for not more than ten years or both. Senator Cutting 
pointed out that such a sweeping disposal was something new in 
American legislation, and deserved more than a cursory study and 
approval by the Senate. 
Cutting made a number of memorable statements during the de- 
bate, but perhaps the most important for indicating at least one trend 
in Congressional thinking was his defense of the rights of books, as 
well as men, to have a hearing before decisions were made. He 
strongly ctriticized the idea that the average customs clerk could 
decide whether or not a book was obscene, because, he stated, “a 
clerk, in order to make a correct decision, must necessarily read the 
book as a whole. Many books of highly moral tendency would be 
excluded if a man’s attention were confined to one page, one para- 
graph, or one sentence, or one word.” He said “there are two entireIy 
incongruous ideas of what constitutes obscenity. One is the idea that 
something is obscene which has the capacity to shock the sensitive 
mind; that is interpretation that is carried out in these decisions 
about words, phrases and sentences. The other idea of obscenity is 
that it is something which has general tendency to corrupt public 
morals.” 
He went on, “The more a book tends to shock an individual, the 
less apt it is to do him any damage. If it shocks him enough, he wiU 
LIBRARY TRENDSI 3 6 1  
Congress as Censor 
throw it in the fire or the waste basket, and it will not damage his 
morals at all. The books which are apt to do a man harm are books 
which do not shock him, but which in various insidious ways may 
tempt him on to read a little further from page to page, and in the 
long run may undermine the whole moral fiber of his being.” He 
stressed that “the fundamental trouble in this whole thing is that we 
cannot say what is decent and what is indecent. No human being is 
infallable in those respects, Every generation and every century 
changes its standards of decency, and even of morality.” 
It was at this point that Smoot got into his long debate with the 
Senator from New Mexico. Senator Smoot said, “Ihope that the Con- 
gress of the United States will not serve notice to the world the bars 
are down, so far as our customs laws are concerned, to all the obscene, 
indecent, and salacious matter that may be published abroad, I know 
it is said that much of the so-called obscene matter is literature, clas- 
sical literature, and that foreign classics die along with the matter 
immoral in purpose, use, and tendency. Well, Mr. President, let the 
dead bury the dead. It would be better, to my mind, that a few clas- 
sics suffer the application of the expurgating shears than that this 
country be flooded with the books, pamphlets, pictures, and other 
articles that are wholly indecent both in purpose and tendency, and 
that we know all too well would follow the repeal of this provision.” * 
Senator Cutting’s reply to this was “the only policy we can accept 
in this matter is the belief that the American people in the long run 
can be trusted to take care of their own moral and spiritual welfare; 
that no bureaucratic guardian has competence to decide for them 
what they shall or shall not read.” He added, “I admit there be those 
among us who occasionally abuse those privileges; but I insist that 
the same men who would abuse those privileges would abuse the 
privileges of franchise. If a man is not capable of deciding what he 
may or may not read without injury to himself, then that man is not 
fit to be entrusted with the right to select his own representatives in 
the government.” 4 
Among the others who got into the discussion were such people 
as Senators Norris, Borah, Black, Robert M. LaFollette, Jr., Tydings, 
* Ezra Pound, in a brief article entitled “Honor and the United States Senate,” 
Poetry, June 1930, pp. 150-52, commented: “Smoot is a gratuitous insult offered 
by the state of Utah to any school-child in the country.” He added, “We pay 
heavily for official lowbrows.” And finally, “no one has made a clear case against 
having high officials possessed of some sense of history and literature.” 
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Wheeler, and other well-known liberals of the time on one side, and 
Heflin and other conservatives on the other.”” When the Cutting 
amendment came to a vote, it was defeated. But finally Cutting did 
get through a revised amendment to the section (which omitted any 
reference to “books” or “literature”) by the narrow vote of 38 to 36. 
Then, for a number of years there was very little, if any, censorship 
activity on the part of Congress. In 1944 Congressman Samuel Dick- 
stein (D., N.Y.) recommended “that in addition to the matter de-
scribed as non-mailable pursuant to Section 211 of the Criminal Code 
as amended (USC, Title 18, Section 33404), all papers, pamphlets, 
magazines, periodicals, books, pictures, and writings of any kind, and 
every article and thing designed or intended to cause racial or re- 
ligious hatred or bigotry or intolerance, or to, directly or indirectly, 
incite to racial or religious hatred or bigotry or intolerance are hereby 
declared non-mailable matter.” Most surprisingly to Congressman 
Dickstein, the National Association for the Advancement of Colored 
People, the American Civil Liberties Union, and many representatives 
of religious groups indicated their opposition to such a measure. 
Ultimately, it failed to pass. 
In 1952, came the first all-out Congressional attack on obscenity in 
this century, under the auspices of Representative Ezekiel C. Gathings 
(D. Ark.), Chairman of the House of Representatives Special Com- 
mittee on Current Pornographic Materials. The committee, after 
lengthy hearings (with most witnesses from the censor ranks) rec- 
ommended legislation to widen postal censorship powers, tighten loop- 
holes in the law against interstate shipment of obscene materials, and 
to favor what might be called “censorship by police pressure.” A 
minority report of this committee warned against censorship of ideas 
and defended the paperback book industry’s general performance. 
(This industry had been the principal target of the Gathings com-
mittee). 
During the debate in Congress on the resolution to establish the 
Gathings Committee, Representative Chet Holifield ( D., Cal. ) stated 
that “there will develop among the members of this special committee 
a great obligation to keep in mind the constitutional safeguards on 
individuals, and, while being in opposition on some of the material 
that they will have to permit to be printed under the existing laws 
on free speech, I am predicting they will have a hard time writing 
legislation which will protect the people from literature which they 
# *  Ezra Pound, o p .  cit., “Cutting has put New Mexico on the map.” 
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may think undesirable but which, if attempts are made to legislate 
against, they may find that it u7ill have an overlapping effect upon 
the privileges of free speech and free press.” During the same debate 
Representative Eugene McCarthy ( D., Minn. ) warned that “when 
Government goes to extremes the effect is to violate fundamentally 
the right of the individual person to think for himself and to choose 
for himself.” 
One of the most extraordinary bills ever to come out of Congress 
was presented by Representative Harold Velde (R., 111.) in 1952, 
when he offered “a bill to provide that the Librarian of Congress shall 
mark all subversive matter in the Library of Congress and compile a 
list thereof for the guidance of other libraries in the United States.” 
Fortunately, this bill was referred to the House Committee Adminis- 
tration and never reported out. Representative Velde was a former 
F.B.I. agent and a member of both the House Committee on Un- 
American Activities and the House Education and Labor Committee. 
A few days after Velde’s bill, Representative Ernest K. Bramblett 
(R., Cal. ) introduced “a bill to prohibit the transmittal of Communistic 
propaganda matter in the United States mails or in interstate com- 
merce for circulation or use in public schools.” This bill also died in 
committee. 
In 1953, Senator Joseph McCarthy (R., Wisc. ) held hearings on the 
Senate Subcommittee to investigate the U.S. Information Agency’s 
Service Libraries in foreign countries. Combining hearings with a 
sending out of emissaries for on-the-spot investigations, his committee’s 
activities resulted in the barring-at least temporarily, and in some 
cases permanently-of many books, the actual burning of a few books 
in one library, and, in general, great damage to the prestige of the 
United States as an advocate of freedom throughout the world. 
The year 1954 was highlighted by another attack on the USIA li-
braries, this time by a House subcommittee on appropriations, headed 
by Representative John J. Rooney. They “thought pictures of a little 
red schoolhouse, an elderly teacher, a dust storm, and a pair of jitter- 
bugs might give comfort to the Kremlin,” so Congress, in appropriating 
funds for the USIA that year barred the use of any part of such 
funds to purchase copies of Emily Davie’s Profile of America. 
In 1955, Congress passed a law prohibiting interstate transportation 
of “obscene” matter by common carrier. Senator Estes Kefauver (D., 
Ark. ) held three days of hearings on the relationship between juvenile 
delinquency and so-callcd “objectjonablr literature.” The senator called 
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for stiffer anti-obscenity laws-which were not immediately forth- 
coming. 
The next year Congress passed a law which permitted the Post 
Office to impound mail suspected of promoting fraud, obscenity, and 
gambling-but excepted from this stricture were books and publica- 
tions with second-class mail privileges. In 1959, the House passed a 
bill submitted by Representative Kathryn E. Granahan (D., Pa. ) al-
lowing the Postmaster General to issue an impounding order effective 
up to forty-five days (an extension of the existing legal twenty-day 
limit). In 1960 Representative Granahan toured the United States to 
investigate the distribution of pornography. She stated that there was 
definitely a causative connection between such material and juvenile 
delinquency, and told the press that “distribution of smut was part 
of the Communist conspiracy.” When she came back to Washington 
she introduced a bill to broaden the Postmaster General’s powers to 
impound mail, and the bill was finally passed by Congress in a re- 
written form assigning impounding power and time limits to the 
jurisdiction of the U.S. district courts. 
In the same year constitutional amendments to give the states juris-
diction over “questions of decency and morality” and to move SO-
called ‘lard-core” pornography from First Amendment protection 
were introduced, but died. A group of twenty-five U.S. senators called 
for a national conference, which was never held, to consider what to 
do about fighting the traffic in obscene matter and materials in this 
country. 
In 1958, Congress passed a “venue” law which extended the juris- 
diction for prosecution of all allegedly obscene material from the 
point of mailing, where prosecution had formerly been limited to 
any place which was passed by the challenged matter on its way 
through the mails, Thus, for example, a publisher might be prosecuted 
in a place which was deliberately selected because its community 
standards and mores were much narrower and more rigid than, say, 
those of Los Angeles or New York. Another reason for selecting a 
different place might be because it lacked one or more local attorneys 
familiar with the laws of censorship, This law also provided much 
stiffer penalties for second offenders convicted of mailing obscene 
matter, provided for a greater latitude in the varieties of obscene 
matter the post office could seize, and made it a violation to send 
matter adjudged to be obscene to anyone under nineteen years of age. 
In 1961, the Senate voted to create a commission on “noxious” and 
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obscene matters and materials. This bill was introduced by Senator 
Karl Mundt (R.,S. Dak.), but did not have any effect at the time, 
because the House let the bill die. In 1962, Representative Glenn 
Cunningham (R., Neb.), the one-time great miler from the University 
of Kansas, managed to convince Congress to pass the Cunningham 
amendment to the general postal law, whereby for the first time a 
mail-screening provision was placed on federal statute books. This 
dealt with so-called “Communist propaganda.” This year, Congress 
did pass a wide-sweeping censorship bill for the District of Columbia, 
but the bill was vetoed by President Kennedy. Several years later, 
in 1964, the House passed a bill giving every postal patron the right 
to complain to the postmaster about any material received through 
the mails which he considered “morally offensive.” According to this 
law the postmaster, after receiving notice from the postal patron, 
would be empowered to stop the mailer from sending any further 
such material to the complainant through the U.S, mails. This law was 
approved by the Senate and signed by the President in 1968. 
Previous to this, the bill which had gotten through the Senate in 
1961, concerning a national commission on obscenity was finally 
passed by both houses and signed by the President in 1967. This bill 
created a National Commission on Obscenity and Pornography, which 
was to report to the President and Congress no later than January 
31, 1970. This commission was assigned four specific duties: 
1)with the aid of leading Constitutional law authorities, to analyze 
the laws pertaining to the control of obscenity and pornography and 
to evaluate and recommend dehitions of obscenity and pornog- 
raphy; 2) to ascertain the methods employed in the distribution of 
obscene and pornographic materials and to explore the nature and 
volume of traffic in such materials; 3) to study the effect of obscenity
and pornography upon the public, and particularly minors, and its 
relationship to crime and other antisocial behavior; and 4) to rec- 
ommend such legislative, administrative, or other advisable and 
appropriate action as the commission deems necessary to regulate 
effectively the flow of such traffic, without in any way interfering 
with constitutional rights. 8 
The commission included, as the law stated, “persons having expert 
knowledge in the fields of obscenity and anti-social behavior, includ- 
ing but not limited to psychiatrists, sociologists, psychologists, crimi- 
nologists, jurists, lawyers, and others who have special competence 
with respect to obscenity laws and their application to juveniles.” 8 
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There was even one librarian among the membership, Frederick H. 
Wagman, former president of the American Library Association and 
the director of the University of Michigan Library. Its chairman was 
William B. Lockhart, dean of the University of Minnesota School 
of Law and a recognized authority in the field of obscenity and its 
legal implications and handling. 
The Ninety-first Congress, as mentioned earlier, saw many new 
anti-obscenity bills. When the first session ended in December, 1969, 
no bills had passed, but several sets of hearings had been held by 
both the Senate and the House. The late Everett Dirksen had proposed 
a bill designed to protect children from receiving pornography through 
the mails. I t  was intended to place federal enforcement powers re- 
garding obscenity in the Justice Department. Senator Dirksen’s bill, 
which Senator Barry Goldwater later took over, was intended to deny 
federal courts, including the Supreme Court, jurisdiction over lower 
court rulings on obscenity cases. 
In 1969, Senator Goldwater came forth as more or less the leader 
of those who were trying to strengthen the laws against pornography. 
A statement which he issued on December 17, 1969, said that “com- 
mon sense will tell most people that the exposure of young children 
to material promoting sexual promiscuity or abnormal behavior might 
undermine their normal development.” He admitted that “not much 
research exists to show what effect pornography has on the social 
life of the individual,” but he stressed what he called “the wealth of 
expert testimony that is available from psychiatrists, law enforcement 
officers, and other professionals who have had contact with consumers 
of obscenity.”9 He agreed that there is no scientific proof one way or 
the other, but he said that Congress has two bases on which to act 
on legislation for the protection of children. He put it this way: 
“Whether or not we conclude that pornography is harmful to children, 
there is a second concept which I believe has a strong basis for en- 
acting a special law with respect to minors. This is the power of 
Congress to protect the Constitutional guarantee of freedom of pri-
vacy.” He said, “There is no question that indiscriminate distribution 
of smut to minors is undermining the ability of parents to try to 
educate their children in a decent way as to the purpose and meaning 
of sex.” 
Clearly, laws based on this kind of thinking could well affect book 
selection and the operation of libraries, and could ultimately lead to 
prior restraint of a nature never conceived of before in this country as 
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a responsibility of Congress. In sum, the threat of censorship from 
Congress is perennial, and seemingly will continue to be so. Though 
laws are not actually always passed, at the very least sensational hear- 
ings are held which get national publicity, and are often reflected in 
state and local laws and more rigid administration of laws already on 
the books. 
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